
KER DU PONS: APPEAL AGAINST 2019/1187 

It is the contention of this appeal that the Planning Department should have 
refused application 2019/1187 to remove condition 1 from 2017/0694. The 
principle reasons for this are: 

1. That the decision to extend the permit (2019/1187) was fatally flawed, and  
2. That considered on its merits, the original application (2017/0694) should 

be declined.  

The approval of this application is part of a consistent pattern of behaviour by 
the Planning Department relating to this application (and other applications 
relating to the same property). They have consistently refused to interrogate 
the wider context of the development, and chosen to regard the application as 
a “routine” case. They have based their judgement almost entirely on the 
assumption that because the location of the site is just inside the Built-up 
Zone, this trumps all other considerations. In fact, there are many other 
considerations that the Island Plan requires be taken into account and that 
have been downplayed or ignored throughout the course of this application.  

This appeal is organised in two parts. 

First, I consider arguments relating to the decision to extend planning 
consent. I argue that the decision making process applied to 2019/1187 was 
fundamentally flawed on multiple counts. 

Second, I examine the planning context of the original application (2017/0694) 
and argue that it is in breach of multiple policies within the Island Plan. 

Submitted by: 
Dr Jonathan Renouf 
The Old Garage, 
La Route du Petit Port, 
St Brelade, 
Jersey JE3 8HH 
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PART 1: THE DECISION TO EXTEND THE PERMIT 

It is one of my two central contentions that the application (2019/1187) to 
extend planning permit 2017/0694 (ie to remove condition A) was not subject 
to proper and serious analysis by the Planning Department. As a result there 
are errors in reasoning and omissions of fact that mean approval should never 
have been granted. It was flawed for similar reasons that the decision to grant 
the original 2017 permit was flawed: namely that it was not subjected to 
sufficient critical analysis. It was treated as a routine application, when it was 
anything but.  

I make 5 points below that represent failings by the Planning Department in 
this case. 

1. Insufficient interrogation of the reasons why the applicant required an 
extension 

The most egregious example of a lack of serious analysis concerns the 
reasons given by the applicant (Mr Kramer) for wishing to extend 2017/0694, 
and the failure of the Planning Department to examine this issue.  

As stated in the Island Plan, planning conditions are obligations entered into 
between the Minister for Planning and the applicant. However, the Planning 
Officer apparently did not require the applicant to offer any detailed 
explanation as to why he had not taken up 2017/0694 within the allotted time 
period. In other words, it appears there has been no examination as to why 
the applicant has breached the obligation into which they entered when 
2017/0694 was approved. This failure is particularly significant because had 
the Planning Department examined the reason offered by the applicant for 
extending the permit they would have been immediately alerted to a fatal flaw 
in the application.  

In the covering letter appended to the application, Mr Kramer’s agent says the 
following: 

“The reason for this request is that our client is looking to extend the permit, 
as the project has not commenced within the time-span of the initial 
permission due to personal circumstances.” (emphasis added) 

It is mystifying that the Planning Department did not immediately act on this 
statement, since it clearly breaches well established law. In the 2001 case of 
LE MAISTRE v. PLANNING AND ENVIRONMENT COMMITTEE, the court 
determined that:  

“The personal circumstances of an applicant for development permission 
should rarely carry much weight and should never be determinative of an 
application.” (emphasis added) 
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In this case, it is clear that “personal circumstances” must have been 
“determinative”, since no other reason was given by the applicant for the 
application to extend the permit. There can be no room for ambiguity here: the 
applicant has used exactly the same phrase (“personal circumstances”) as 
was used in the 2001 legal judgement. 

Neither can it be argued that this is some obscure legal judgement, about 
which Planning Officers might reasonably be unaware. By extraordinary 
coincidence, this very case was cited by the Director of Development Control, 
Mr Peter Le Gresley, at a Planning Committee meeting on November 21st (in 
response to a question from a Committee member). This legal case was then 
used as part of the reason to turn down an application to extend a property 
(Tramonto) that sits not 50 metres from the boundary of Ker du Pons. Clearly 
a case that has been cited so recently by the Chief Planning Officer is a 
significant and well known piece of planning law.  

What is sauce for the goose is surely also sauce for the gander. The Planning 
department cannot conceivably be allowed to apply the same case law 
differently to two properties, least of all when they face each other across the 
road.  

It is not my role to try and explain why the Planning Officer in this case failed 
to apply any critical analysis to the wording of the application, and in particular 
failed to spot that it was so clearly in breach of relevant Law. One point that 
cannot be argued however is that applications to extend a permit fall under 
different rules from “normal” applications. As there is no guidance publicly 
available on the Planning department’s website concerning the criteria by 
which planning application renewals are judged, I contacted the Director of 
Development Control (Peter Le Gresley) to seek clarification. He made the 
following comment: 

“Planning permissions are 'renewed' by applying to vary the standard 
condition attached to the permission which governs the time limit. This is a de 
facto application for planning permission – the logical outcome of a positive 
decision on such an application is that planning permission is granted (again) 
for a further period.” (email Nov 18th 2019: see Appendix 2 for complete text) 

In other words, an application to renew is functionally the same as any other 
application for planning permission. If “personal circumstances” cannot be 
determinative when an application is first submitted, they cannot suddenly be 
deployed (and accepted as determinative) when an application is up for 
renewal.  

The 2001 case law of LE MAISTRE v. PLANNING AND ENVIRONMENT 
COMMITTEE means that on these grounds alone, 2019/1187 should have 
been turned down.  

Had the Planning Department subjected 2019/1187 to any kind of critical 
analysis, this would have immediately become clear. The failure to spot the 
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use of “personal circumstances” as the only reason being used to justify this 
application represents either incompetence or double standards. Neither 
reflect well on the Planning Department. 

2. Hoarding of planning permits 

The whole point of time-limited permissions is to stop permits having an 
indefinite or excessively long lifespan. It is clear from statements made by the 
Planning and Environment Minister when the duration of planning permits was 
reduced from 5 years to 3 years (in 2017) that the intention was to encourage 
the take up of planning permits and to prevent hoarding of permissions. No 
consideration of this aim has been entered into by the Planning department in 
this case (particularly relevant given the number and duration of permits and 
extensions held for this site – see below). 

To emphasise the point, when planning law was changed in 2017 to limit 
planning permits to 3 years it was stated:  

"If the project hasn’t started within that time [3 years], the developer will have 
to submit a new planning application for approval." (Quoted here: https://
www.gov.je/News/2017/Pages/PlanningPermissionTimeLimitChange.aspx) 

In practice this has not happened. Instead, applicants have been allowed to 
submit an application to renew the existing permit. However, the intent behind 
the change from 5 year permits to 3 year permits was clear: it was to 
discourage the holding of planning applications for long periods. At the time 
the Minister said:  

“I’ve introduced this change to encourage a higher take-up rate of 
developments with permission…” (same source as above) 

It should be clear from this history that when considering an application to 
extend a permit, Planning Officers should consider the entire history of 
applications relating to that property. In this way they can determine whether 
the aims of policy are being met or being defeated. In the case of Ker du 
Pons, it is clear that this history has not been considered, and as a result the 
aims of planning policy are being defeated.  

A review of the history of planning applications relating to Ker du Pons 
elaborates the point. Planning permits to re-develop Ker du Pons have been 
held since 2011 (2011/0901). This 5 year permit was amended twice, and then 
renewed in 2016 for a further 5 years (RC/2016/1427). (Interestingly on this 
occasion the reason given for extending the permit was not “personal 
circumstances”, but that market conditions had deteriorated.)  

In 2013 two further plans to demolish and redevelop Ker du Pons were 
submitted (2013/0349 and 2013/0410). The first of these was amended or 
revised on 3 subsequent occasions. The second was revised just the once. As 
far as I can tell these applications have been allowed to lapse (under the 5 
year rule). 
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Then in 2015 came two applications which had the effect of modifying the 
original 2011 permit (2015/0543 and 2015/0044).  

Then in 2017 a new application was submitted (2017/0694 – the subject of 
this appeal). This application did not include one of the most controversial 
aspects of the original 2011 application, namely the construction of an 
underground access road half way up Petit Port hill, but otherwise was very 
similar to the original plan. 

Finally, in 2019 four further applications were submitted to extend existing 
permissions. 2019/1187 (relating to 2017/0694), 2019/1188 (relating to 
2011/0901 and 2016/1427), 2019/1189 (relating to 2015/0543) and 2019/1190 
(relating to 2015/0044). Subsequently the last three of these applications were 
withdrawn, leaving just 2019/1187 (relating to 2017/0694) standing.  

(It’s worth noting that there were many objections to these applications, 
including from organisations such as The National Trust for Jersey.) 

Of particular note here is the similarity between the original 2011 permit, and 
the 2017 application. The applicants themselves are very clear about this 
similarity. In their Design Statement accompanying the 2017 application they 
say (in section 5, page 9): 

“The building envelopes, heights and massing are approved under extant Ref. 
PXXXXXX (sic) and have remained unchanged. We have retained the same 
building forms with only minor variations.” (We must assume that PXXXXXX 
was supposed to refer to the 2011/0901 permit.)  

In other words, the DNA of the application that is the subject of this appeal 
goes back to 2011. Effectively, the applicant has been holding variations on 
the same application (totalling 11 in all) for 9 years. If 2019/1187 is approved, 
then it could well be that development takes place 12 years after the original 
(and nearly identical) plan was submitted. It is surprising to say the least that 
the Planning Officer in this case did not consider this point in his 
determination.  

It is hard to conceive of a more flagrant abuse of time-limited planning 
permits. It cannot be the case that applicants are allowed to bypass time-
limited permits simply by making repeated new applications with minor 
modifications to the original plans. Under these circumstances a reasonable 
response would have been to deny application 2019/1187, allow the existing 
permissions to lapse, and ask for a new application to be submitted as a 
“fresh start”. 

3. Change of Island Plan 

No consideration has been given by the Planning Officer to the imminent 
implementation of a new Island Plan, which may set a different framework for 
development in a site of this type, and which therefore constitutes a change of 
circumstance since the original application was made. “Change of 
circumstance” is one of the key tests applied by Planning Officers when 
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considering an application to renew a planning permit.  

In his email to me of November 18th, Mr Le Gresley had this to say on the 
factors influencing a decision to renew a permit. 

“It must also be the case that any decision on such an application is made on 
the basis of the material planning considerations which exist at the time, 
namely the Island Plan, plus any other matters. Clearly, the fact that planning 
permission had already been granted is a significant material consideration.  
But the significance of such a permission could diminish overtime, particularly 
if circumstances changed (say, a new Island Plan was adopted).” (emphasis 
added). 

The applicant has had 8 years in which to pursue development of Ker du 
Pons under the current Island Plan. In this time they have submitted multiple 
applications that offer variations on the same basic building. All of these 
application were approved (against strong local objections). These permits 
have been “live” for so long that the applicant is having to apply to extend a 
permit to the point where development will now be occurring under a new 
Island Plan. Effectively this is an application to transfer a permit from the 
jurisdiction of one Island Plan into the jurisdiction of a new Island Plan. 

Once again the obvious course of action would be to deny an extension and 
require a new application that would in all likelihood fall under the jurisdiction 
of a new Island Plan.  

4. Flawed reasoning 

Yet another example of inadequate examination of the application comes in 
the decision notice that accompanies approval of 2019/1187. In the 2019 
Decision Notice we find the following statement: 

“…Policy GD3 states that to contribute towards a more sustainable approach 
to the redevelopment of land that the Department will require the highest 
reasonable density is achieved for all developments and in particular as 
stated in Policy SP1 – Spatial Strategy – on sites within the Built up Area.” 

However, the clear aim of this policy is to require the highest possible density 
of units on a site. Indeed, in the paragraphs leading up to Policy GD3 it is 
made clear that “density” refers to number of units per hectare. The 
accompanying discussion is about needing to increase the number of units 
per hectare, which are considered to be too low in the case of Jersey.  

Were an increase in density being proposed for Ker du Pons then GD3 could 
conceivably be used as a reason for allowing the application (although it 
would be controversial for different reasons). But no such increase in density 
is being proposed. Further down the same decision notice (in the “Access, car 
parking and highway considerations” section), this is acknowledged. In 
discussing access arrangements to the site (which are handicapped by limited 
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visibility up and down the road adjacent to the site), the decision notice says:  

“Considering there would be no intensification of use of the site from 
existing…” 

The applicants have also made the same point in their application. In other 
words what we have here is a much larger house (and ancillary buildings), but 
no increase in density. In fact, according to the application fewer units will be 
provided: there are currently 4 units in the house, and these will be replaced 
with one large house and one unit of staff accommodation. This is NOT an 
increase in the density of occupation, but a reduction. Therefore Policy GD3 is 
irrelevant. 

It is surprising to find the Decision Notice including such a flawed argument. It 
may reflect a lazy “carry through” from the earlier 2011 application 
(2011/0901) which DID involve an increase in the number of units. However, it 
has no place in a justification for the current application.  

Take out the justification under Policy GD3 and the reason for the approval 
becomes much weaker. In fact, it ends up resting almost entirely on 
arguments that were originally used to justify the approval of 2017/0694. But 
as we shall see below, these arguments are just as riddled with errors, 
omissions and inadequate analysis. 

5. Reliance on previous permits 

Approval for the 2017 application (2017/0694) relied to a significant extent on 
the fact that there was already an existing planning permit for the site 
(2011/0901) for a house that was larger than 2017/0694. The argument was 
that it would be hard to turn down an application (2017/0694) that had a 
smaller impact than one that had already been approved (2011/0901). In the 
2017 Officer’s Report for example, we find the following: 

“The site benefits from an extant planning permission P/2011/0901 (and 
subsequent revised plans) for an apartment building comprising of 4 
apartments, with 2 detached dwellings and a basement car park with a new 
access created through the existing roadside banque and hedge.  

This planning permission is a material consideration of some weight as this 
permission could be constructed as approved and would be the same height, 
size and massing as the current application. The current application would 
though be to a reduced intensity of use [compared to the 2011 application]… 
and utilising the existing access which is in the built up area as opposed to the 
approved access which was in the green zone.” (emphasis added) 

In the 2019 decision notice the same argument is deployed almost word for 
word. However, the applicants have now withdrawn their attempt to renew the 
series of permits that kept alive the 2011 application (2019/1188, 2019/1189, 
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2019/1190). This means that these applications will soon expire. Therefore it 
is no longer possible to use the 2011 application as a “prop” to justify giving 
permission to 2017/0694 to continue beyond 2020. The “weight” of this 
material consideration is no more.  

To be clear, in this instance I am not criticising Planning. I do not know the 
exact date on which the applicants withdrew the applications relating to the 
2011 permit, but it must have been very close to the time a decision was 
being made regarding 2019/1187. There may not have been time to consider 
the significance of the expiration of the 2011 related permits for the one 
surviving application. 

Nevertheless, what is significant is that the 2017/0694 application must now 
be examined on its own merits. There can be no hiding behind the previous 
2011 permit that was granted for a building that had an even worse impact on 
the landscape. If the earlier permits were a very important part of the 
justification for allowing 2017/0694, it follows that the case for approving 
2017/0694 today must be significantly weaker than it was when it was first 
considered.  

It is to the broader case concerning the 2017/0694 application that I now turn. 
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PART 2: THE CASE AGAINST THE APPLICATION 

In this section I consider arguments relating to the original application 
2017/0694, which is in breach of many significant planning policies. It is clear 
that there has been a consistent failure by Planning to seriously consider the 
wider context of the development, its impact on its surroundings (especially 
the Green Zone and Coastal National Park) and the objections of local people 
to the proposed building. The Planning department have simply assumed that 
because the site is within the Built-up Area, it should be favoured for approval, 
with all other issues consistently minimised or ignored. 

However, the general presumption in favour of development within the Built-
up Area is qualified by many other policies, particularly when:  

- the development is on the very edge of the Built-up Area;  
- the site is in a rural location straddling the Green Zone;  
- the site is near the Coastal National Park (and visible from it);  
- the proposed building is considerably larger than the existing building;  
- the proposed building is out of scale and style with the surrounding 

settlement;  
- the proposed building would occupy a prominent position on the 

skyline.  

In the following sections I elaborate on these and related points. Particularly 
noteworthy is the disparity between statements from the applicant and from 
Planning Officers which rely on subjective, general judgements, and the 
factual, evidence based information that are the basis of this appeal.  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1. Policy GD 1.1 Presumption against replacement of buildings 

The first area in which the building goes against planning policy concerns is 
Policy GD1, section 1. This says that:  

“Development proposals will not be permitted unless the following criteria are 
met such that the proposed development… 
a) will not replace a building that is capable of being repaired or 
refurbished…”  

Usually it is difficult to form an opinion on the state of a current building, 
particularly as the relevant information is in the hands of the applicant. 
However, on this occasion, perhaps inadvertently, the applicant has supplied 
a rather telling judgement on this very question. In the documents that 
accompany the 2017 application is the Waste Management Report, written by 
AAL Recycling and dated May 2016. In the conclusion on the final page (page 
10), after a long and detailed examination of the Ker du Pons buildings, we 
find the following bald and rather conclusive statement:  

“The buildings are in very good condition.” 

In which case, according to Policy GD1.1(a), there is a presumption against 
replacement. Planning Officers should surely have picked up on this and 
recommended refusal or at the very least demanded more information. It’s not 
as if the policy has been abandoned. As recently as the Planning Meeting on 
October 20th 2019, the minutes of the meeting reveal that an application was 
recommended for refusal because of a failure to meet Policy GD1.1(a). On 
page 279 of the minutes we find the following: 

Policy GD1.1(a) … presumed against development proposals which would 
replace a building that was capable of being repaired, or refurbished. In order 
to satisfy the requirements of this policy, a condition survey, prepared by a 
suitably qualified person, was required as part of a planning application. In 
this particular instance, the Applicant had submitted electronic mail 
correspondence from a chartered surveyor, in which it had been suggested 
that demolition of the structure and re-building would be an economically 
viable way forward. However, this was deemed insufficient to demonstrate 
that the building was not capable of repair and refurbishment. Moreover, the 
application did not result in a more sustainable use of land to justify the 
removal of the existing building. Accordingly, the scheme did not satisfy the 
requirements of Policy GD1.1(a). 

Here (and in the following pages of minutes) we find a detailed examination of 
GD1.1(a). Why was this level of analysis not applied to Ker du Pons? And why 
was the one material piece of evidence available to Planning Officers not 
acted on? Why indeed was the application not recommended for refusal? 

Right from the beginning we see that Planning Officers have ignored or 
minimised any considerations that undermine approval of the application.  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2. Impact on the Green Zone and Coastal National Park 

The Decision Notice for 2017/0694 places emphasis on the Island Plan’s 
policy to concentrate development in the designated Built-up Areas. It quotes 
Policy SP1 and H6 in support of this argument.  

Policy SP1 says: 

“Development will be concentrated within the Island’s Built-up Area, as 
defined on the Proposals Map…” 

Policy H6 says: 

“Proposals for new dwellings, extensions or alterations to existing dwellings, 
or changes of use to residential, will be permitted within the boundary of the 
Built-up Area, as defined on the Island Proposals Map, provided that the 
proposal is in accordance with the required standards for housing…” 

However, neither of these policies stand alone. They sit within the body of the 
Island Plan where there are many other policies that qualify the presumption 
in favour of development in the Built-up Area. In particular, the hierarchy of 
Island Plan policies begins with the General Development policies. These set 
the overall aims of the Island Plan. The need to contextualise SP1 and H6 is 
made clear in para 6.129: 

“Whilst the principle of new residential development in the Built-up Area, in 
accord with the Spatial Strategy (ie SP1), is supported, proposals for new 
residential development will need to be assessed relative to their impact on 
the local environment and neighbouring uses (against Policy GD 1 ‘General 
development considerations’) and in terms of their quality of design and 
architecture (against Policy GD 7 ‘Design quality’).” 

Particularly relevant in the context of Ker du Pons is Policy GD1 – General 
Development Considerations.  

Policy GD1.2 states that:  

“Development proposals will not be permitted unless the following criteria are 
met such that the proposed development;  
…does not seriously harm the Island's natural and historic environment, in 
accord with Policy SP 4 'Protecting the natural and historic environment', and 
in particular;  

a) will not have an unreasonable impact on the character of the coast and 
countryside (Policy NE 6 'Coastal National Park'; Green Zone and 
Policy NE 5 'Marine Zone')…” 

c) will not unreasonably affect the character and amenity of the area, 
having specific regard to the character of the coast and countryside 
(Coastal National Park and Green Zone) and the built environment.”  
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The proposed building breaches all these policies. Despite attempts by the 
applicant and by Planning Officers to play down the impact of the building, as 
explained below it in fact represents a major intrusion into the landscape, that 
will have a significant and unreasonable impact on the Green Zone and 
Coastal National Park.  

Although the house at Ker du Pons is in the Built up Zone, the garden is in the 
Green Zone, and beyond the garden the valley is in the Coastal National Park 
(now known as the Jersey National Park, but referred to as the Coastal 
National Park in the Island Plan).  

!  
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The two maps above (extracted from the Island Plan map) show first, the 
immediate environs of Ker du Pons, and second a wider view putting the site 
in the context of Petit Port valley and bay. They make very clear the fact that 
Ker du Pons is not just close to the Green Zone and the Coastal National Park 
but forms boundaries with them. 

In this context, the details of the design for Ker du Pons matter a great deal. 
For example, the architects have barely changed the maximum height of the 
roof, but this hides the fact that the proposed roof line (which currently sits 
well back from the boundary of the Green Zone by virtue of its pitch) will now 
be advanced to within a few metres of the boundary with the Green Zone, 
thus increasing the effect of the height and mass of the building very 
considerably. In similar vein, what is currently a single storey wall with a 
sloping roof as the second storey, will now become a stepped 3 storey vertical 
wall of glass.  

To illustrate these points, below is a photograph of the existing house. 
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(Note: This photograph is taken from within the Coastal National Park, on the L’Oeillére 
headland) 

Below is an image of the west elevation of the proposed new house, with the 
outline of the old house superimposed in a faint dotted red line. (This image 
has been extracted from the Design Statement.) 

!  
In the following image I have superimposed this elevation into the photograph 
above. 
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The dramatic increase in visual impact of the new building is clear in this view 
from the L’Oeillére headland. In particular, the top floor presents a far more 
monolithic structure, a significantly more imposing sight on the skyline (of 
which more below). The excavated ground floor will also come into view on 
the right (southern) side of the site. Anyone looking at the building will be in no 
doubt that they are looking at a 3 storey block. 

Even the 2017 Officer’s Report concedes the increase in scale and visual 
impact: 

“It is accepted… that the mass of the elevations is increased above that of the 
existing buildings and clearly the building will be visible from a number of 
viewpoints.” 

It is pertinent in this context to review the pre application advice that was 
given by Planning Officer Mr A Townsend in 2011, before the first Ker du Pons 
application was submitted (and made public as part of an appeal against that 
initial application).  

Although a large part of the site lies within the designated Built Up Area, part 
of it is within the Countryside Zone [Green Zone in Island Plan 2011], and the 
setting of the site is very much rural on a potentially prominent coastal site.  
The existing building for example is largely 1½ storey rather than 3 storey, 
and the top of the walls is significantly lower than the top of those proposed. 
Although the proposed building may be no higher than the existing ridge, the 
replacement of a broken up roofscape (which due to its slope and colour is 
not as imposing as a complete floor of accommodation), is likely to have a 
negative impact. The additional floor created through excavation is also 
potentially visible from longer views as your photographs out of the site 
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suggest. The result, the Department feels, is a building that will appear taller, 
wider and more imposing than the existing building. In an area which is also 
predominantly countryside, and in an elevated position close to the coast, we 
believe that this approach is too imposing and too aggressive as currently 
proposed. . . . 

I am led to believe that following this advice the applicant did reduce the size 
of the 3rd floor. Despite this change, every application submitted since this 
advice was given has featured all the drawbacks to which attention was drawn 
in this analysis. These include the shift to a 3 storey building and the 
replacement of a one storey wall topped with a sloping roof with a 3 storey 
wall of glass, creating an appearance of a much larger building. It is therefore 
a surprise, given the clear and critical views expressed by Mr Townsend, that 
the Planning Department decided to support all the following applications for 
Ker du Pons. In fact, his analysis represents a more honest and accurate 
statement about the impact of the development in such a sensitive location 
than the bland dismissal of objections offered in the Officer’s Report in 2017. 

“The proposed dwelling would be sited approximately in the same position as 
existing… It is considered that with the aforementioned siting and its 
staggered building form and lightweight structure, that the building will not 
have a significant detrimental impact upon the landscape (as set by Policy 
GD5) and will not unreasonably affect the character and amenity of the area 
(Policy GD1) 

As already mentioned, the building form with its larger mass and 3 storey 
walls facing directly into the Green Zone and Coastal National Park will in fact 
have a very significant and detrimental “urbanising” effect on these highly 
sensitive landscapes.  

In the Officer’s Report accompanying approval of 2017/0694, the Planning 
Officer makes reference to the “staggered building form and lightweight 
structure” as mitigating factors. Similarly the Design Statement accompanying 
the application refers to the building as offering “delicate glazed facades”.  

I assume that references to delicate, lightweight structure are in deference to 
the large quantities of glazing on the western and southern elevations. 
However, although glass is (or can be) transparent, it is not invisible. Far from 
it. In fact, in terms of building materials, it is one of the most ostentatious. 
Sheets of glass are highly reflective, even when the sun is not shining. At 
night their visibility is even greater. When viewed from the West (the Coastal 
National Park) the use of glass will contribute to making the building much 
more visible than at present. It is also worth remembering that glass is only 
skin deep; behind it sits a building that is just as opaque as a stone walled 
house. 

As a counter example, granite buildings blend into the landscape much more 
because they are a natural material with a broken surface. Glass is geometric, 
perfectly flat, and clearly artificial. Neither material is better: I simply make the 
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point that whilst words such as “lightweight” and “delicate” are designed to 
suggest a minimal impact, they do not mean that the building has a light 
footprint in the landscape. In fact the opposite is demonstrably the case. At 
Ker du Pons the use of glass is part of a bold design that is by the architect’s 
own admission designed to draw attention to itself.  

Which leaves us with the “staggered building form”. The problem with this 
terminology is that again its use draws attention away from what is in fact a 
significant increase in bulk. Staggered it may be, but once the stagger is over 
and we arrive at the top floor (which is the most damaging in terms of visual 
impact), we find a vertical wall of glass, rather than a dark, sloping, tiled roof. 
Furthermore, the wall has moved the point of maximum height well forward of 
its current position. In these circumstances the “staggered building form” does 
little to mitigate the essential objection to this application.  

This view is not mine alone. In 2011 when the first Ker du Pons application 
was submitted, the Petit Port Resident’s Association commissioned a report 
from independent UK architects to review the case (the Pearson-Bidgood 
review - see Appendix). This was undertaken by Mark Pearson, Executive 
Director for Regional Design Support at the Architecture Centre, Devon and 
Cornwall and Juliet Bidgood, an independent design enabler. Both are 
registered architects and have had considerable experience of design review 
in England. 

Their report related to the original design, with its underground access road 
(now abandoned) and internal subdivision into 4 apartments (now replaced 
with a single very large house), but as we have seen, in virtually every other 
respect the exterior appearance replicates that from 2011. The Pearson-
Bidgood review is therefore still highly relevant.  

They note that: 

The traditional pitched and hipped roof of the existing building produces a 
form and scale that helps to integrate its mass with the landform. The cubic 
massing of the proposals especially when observed obliquely (rather than true 
elevation) will create a larger visual impact. 

Proposal 5 in the Island Plan deals with developments that affect the 
countryside. It says: 

The Minister for Planning and Environment will have regard to the 
Countryside Character Appraisal when determining proposals for 
development which affects the Island's coast and countryside.  
The primary consideration will be to protect and enhance the character of the 
Island’s coast and countryside and the landscape impact of development 
proposals on the coast and countryside will be assessed and determined 
against the Countryside Character Appraisal. (emphasis added) 

This is demonstrably a proposal that affects the coast and countryside. Had 
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an assessment against the Countryside Character Analysis been 
implemented, it would have revealed that this development did nothing to 
“protect and enhance the character of the Island’s coast and countryside.” 
Perhaps that’s why the Planning department refused to carry one out. 

One further example will serve to show the extent of the damage to views 
from the Coastal National Park. When viewed from the Corbiere headland 
(the south west) the house presents a side on (oblique) perspective. Again we 
see that its dark, sloping roof and a design that “steps back” from West to 
East help to mitigate the impact of the present building. It appears as “long 
and low”. As a result, not much violence is done to the view from the Coastal 
National Park.  

!  
Present view from the Corbiere headland (path from railway walk to Le Grouet) 
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Note: Same view with the planned building blocked into the photograph. It was impossible to 
use the westerly elevation mock up as the angle is too great. 

Introducing the new building into the landscape will mark a very significant 
transformation – and not for the better. A 3 storey wall of glass will face out 
into the Park. From this angle the northern wing of the excavated ground floor 
will also be visible, making the 3 storey nature of the structure very evident. 
Also from this oblique angle the much greater mass of the proposed building 
is particularly obvious, as the planned south elevation will also be visible, 
which extends more than twice the length of the existing south elevation. 
Seen from the Corbiere headland, the new house will have an imposing mass. 
In place of the “long, low” building we have now, there will be a building that 
reads as much more vertical, much more urban, much bigger.  

The Coastal National Park is by definition a predominantly rural environment. 
The views from this section of the Park looking inland are marked by modest 
buildings of relatively low visual impact. It is one of the few corners of the 
island to remain so unspoilt. As will be seen below (in the section on skyline 
views), the Island Plan specifically charges planners with protecting these 
views. This building would represent a decisive introduction of a new and 
alien form. Nothing like it exists in Petit Port. (However, one fears that if this 
gets built, it will not be alone for long.) 

The test regarding Policy GD1.2 is one of reasonableness. Do the proposed 
changes constitute an “unreasonable” impact? Inevitably this is a judgement. 
However, in the face of the short, bland and unevidenced statements made by 
Planning Officers in attempting to dismiss Policy GD 1.2, there is presented 
here a wealth of detailed, factual argument. Planning Officers have 
consistently failed to offer any counter to these detailed points. Therefore I 
maintain that for the reasons outlined, the proposed building will clearly have 
an unreasonable impact on the Green Zone and Coastal National Park. 

There is a further and perhaps even more significant way in which the new 
building will impact the Green Zone and Coastal National Park: by its negative 
impact on skyline views.  
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3. Damage to skyline views 

Ker du Pons sits on the skyline at the head of Petit Port valley. The applicant 
has sought to downplay the significance of its prominent position for obvious 
reasons, but it is the job of Planning to subject a large application in such a 
prominent skyline location to searching analysis. This has been sadly lacking. 
Let us do the job for them.  

Policy GD5 in the Island Plan deals with the need to protect and enhance 
skyline views. It is prefaced with the following comments: 

1.19 Jersey has a rich and varied landscape and townscape; its topography 
enables spectacular views of natural settings and buildings which are valued 
by local people and visitors alike and which are part of its character and 
identity. New development can have a significant visual impact upon the 
Island's important skylines, views and vistas, and it is vitally important that 
consideration is given to the widest visual impact of development proposals in 
order to protect and manage change to these important aspects of the 
Island's character appropriately. (emphasis added) 

Paragraph 1.21 picks out those perspectives that are considered to be of 
particular merit, and makes specific mention of the following: 

- views along and from the coastline and sea, particularly from the Island's 
enclosed beaches and bays; 
- the skyline of inland escarpments and valley slopes; 

Policy GD 5 says: 

The Minister for Planning and Environment will seek to protect or enhance the 
skyline, strategic views, important vistas, and the setting of landmark and 
Listed buildings and places.  
Proposed development that has a seriously detrimental impact, by virtue of its 
siting, scale, profile or design, in terms of its affect upon or obscuring of the 
skyline, strategic views, important vistas, and the setting of landmark and 
Listed buildings and places will not be permitted.  

Ker du Pons is a building situated on the skyline and this particular skyline sits 
on the boundary between the Coastal National Park and inland Jersey. It is 
visible from the Park, from the coastline and from the shore. It is located on a 
prominent escarpment jutting into Petit Port valley. It is therefore “vitally 
important that consideration is given to the widest visual impact” of this 
application (according to the Island Plan). 

The following photograph is taken from just above Petit Port bay, inside the 
Coastal National Park and next to the main path between Petit Port and La 
Pulente. It clearly demonstrates that the current building sits in a prominent 
position on the skyline, looking down towards Petit Port. Indeed, the logic of 
the 2017 application is to take advantage of this prominent skyline position to 
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offer residents of the new building spectacular views of the surrounding 
scenery. 

!  

It is easy to see that the present building, whilst of modest architectural 
interest, does at least offer a subtle and subdued aspect. As previously noted, 
it has a broken, pitched roof of dark material with only one dormer terrace 
window (to the right) and a small roof window, to the left. It is not a forceful 
imposition on the skyline. 

!  
(Note: I have “blanked out” the lowest storey, because it should be largely invisible from this 
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angle. However at night this ground floor will contribute to light pollution.) 

The 2017 proposal is very different. Instead of the current dark, pitched roof 
that dominates the view, the new building will present large blocks of glass, 
organised in tall, vertical sheets. The top floor of the building – currently 
mostly sloping roof – will become a vertical wall of glass, with an adjacent 
terrace extending the living space further to the south (the right in this 
photograph). This top (2nd) floor will sit on top of an even longer wall of glass – 
the 1st floor. (A further ground floor level will be excavated from the rock, and – 
assuming hedge heights are maintained – should have a small visual impact 
from this low angle.) 

In such a prominent position, the clear direction from the Island Plan is that 
any building should do its best to merge into its surroundings and not stand 
out from them. The proposed development is clearly designed to do the latter. 
It will inevitably be a focus for anyone looking at the skyline. It is an urban 
form transplanted into a sensitive, rural location. Indeed as already noted, the 
architects have designed the building to be visible, to be admired. It is 
described in the Design Brief as a “delight”.  

There is nothing wrong with that in the right context. But for the building to be 
more than a delight for those who get to call it home, it must also sit easily in 
its skyline context. This building does not.  

4. Night views and light pollution 

At night, the impact on the skyline will, if anything, be even more dramatic. 
Here is a night time view from Petit Port (similar to the view above).  

!  
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A solitary light is visible coming from the roof terrace window at Ker du Pons. 
There is little other artificial light in the valley. If the new house is built, then it 
will present a wall of glass. It will look more like the image below. 

!  

What was once a valley almost entirely free from light pollution will now 
become one that is dominated by it.  

Or as the Pearson - Bidgood Report puts it: 

…the roof of the existing dwelling has only modest glazed apertures within 
dormers - producing a relatively ‘dark’ silhouette at night-time, whereas the 
upper floors of the proposed façade would be inhabited as living space and 
therefore illuminated in the evenings.  The visual impact at night-time will be 
considerably greater than during the day… 

…Views form the Main Road returning inland from Le Petit Port will be 
affected and especially at night when the largely glazed eastern façade of the 
upper most apartment will form a brightly illuminated feature within the 
landscape.  The perceived remote and tranquil character of this part of the 
island may well be adversely altered. Light pollution of this sort on the edge of 
the Coastal National Park will certainly start to erode its qualities. (emphasis 
added) 

So what have Planning Officers had to say about these skyline issues, of 
which they are the guardians? Nothing. In the Officer’s Report accompanying 
2017/0694 it is acknowledged that Policy GD5 is indeed relevant (it is listed in 
the section headed “Policy Considerations”). But in the Officer Analysis 
section we find only the following statement (already quoted above): 
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The proposed dwelling would be sited approximately in the same position as 
existing… It is considered that with the aforementioned siting and its 
staggered building form and lightweight structure, that the building will not 
have a significant detrimental impact upon the landscape (as set by Policy 
GD5).  

In the 2019 Officer Analysis (accompanying the decision to renew 2017/0694) 
the analysis (perhaps reflecting that this was a decision about renewal) is 
even more cursory.  

The proposed form, size, scale and siting of the development is considered 
acceptable and sits well within the site not causing an unreasonable impact 
on the character of the area and Green Zone.  

These judgements speak to an abandonment of responsibility by the Planning 
Officers concerned. They have simply not interrogated the impact of the 
design upon the skyline with anything like the rigour that the Island Plan 
demands. Let us recall that Policy GD 5 says: 

The Minister for Planning and Environment will seek to protect or enhance the 
skyline, strategic views, important vistas… 

Note the modal verb “will”, which is a compulsion. It does not say “attempt” or 
“try” to protect the skyline.  

In summary, it is beyond dispute that: 
- a previously dark, pitched roof will now become a glass wall facing the 

Coastal National Park,  
- the building will have 3 storeys of vertical walls instead of 1, all 3 of 

which will be visible from some of the most protected coastal locations 
- the glass facades will mean that the building is reflective and much 

more visible than at present 
- the building will be particularly visible at night. 

The objective facts about the increased impact of the building have simply 
been swept aside with a subjective assessment that the new building is “not 
unreasonable”. We deserve better from the custodians of our environment.  

In fact, on skyline issues alone, the proposed building clearly represents a 
major and unreasonable impact. To turn the argument around, to be 
“reasonable” an application would have to do much less harm to the views 
from the Coastal National Park and Green Zone. 
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5. Ker du Pons in context 

One of the most important ways in which the presumption to build in the Built-
up Area is qualified is by reference to the context in which the development 
occurs. In this regard, Objective GD1 and Policy GD7 are particularly 
significant.   

Objective GD1.5 states: 

To secure the highest standards in the design of new buildings in Jersey, . . . 
where new buildings should generally be designed having regard to their 
context, be appropriate to their surroundings from which they should draw 
reference in terms of building form, mass, height, materials and so on, . . . 

Policy GD7 states: 

Where the design of proposed development does not adequately address and 
appropriately respond to the following criteria, it will not be permitted: 
1 The scale, form, massing, orientation, siting and density of the development, 
and inward and outward views; 
2 The relationship to existing buildings, settlement form and character, 
topography, landscape features and the wider landscape setting. 

In giving permission for the Ker du Pons development, the Planning 
Department has signally failed to take into proper consideration the need for 
this new building (1) to be designed having regard to its context, (2) to be 
appropriate to its surroundings and (3) to “draw reference in terms of building 
form, mass, height, materials” from its surroundings. The clear aim of these 
policies and objectives is to prevent developments that are out of place in 
their neighbourhood. In this case the Planning Department has simply ignored 
these requirements because on any objective criteria this is a building that will 
– in plain English – stick out like a sore thumb. 

In particular, the Planning Department has failed to address a number of 
highly relevant points relating to the proposed new building.  
- The proposed development replaces a mostly single storey building (with 
some pitched roof 2nd storey additions) with a largely 3 storey building with a 
flat roof 
- The proposed development is much larger than the existing building, and 
also much larger than any other building in its local environment. 
- The hamlet at the top of Petit Port hill in which the proposed development is 
sited has no buildings that are remotely close in scale to this development. 
The settlement is made up of bungalows or two-storey buildings. 

These are all objective facts, to which the Planning Department has never 
responded. In fact, once again we have to return to the original pre-application 
advice from Mr Townsend to discover the only acknowledgement that the 
plans for Ker du Pons do not fit the local context. 
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Whilst there is no objection to a contemporary style, it is considered that the 
building will appear significantly larger than the existing, and potentially alien 
in an area where typically buildings are much smaller and of a more domestic 
scale and conservative design.  

Also significant in reviewing the context within which the application needs to 
be judged is the Pearson-Bidgood review mentioned earlier. They note that 
the architects have adopted an inappropriately narrow view of the “context” of 
Ker du Pons in their design statement. 

“Unfortunately, we read that the design statement for this project explains that 
the designers regard the context to mean the garden of the house – which is 
clearly a wholly inadequate definition.” 

Indeed it is  “wholly inadequate”, as the preceding discussion of various Island 
Plan policies and objectives relating to the Green Zone and Coastal National 
Park confirms. But by confining their discussion of “context” to the curtilage of 
the property, the architects are able to avoid any attempt to relate their design 
to the surrounding area. The Planning Department seem to have fallen in with 
this point of view. This appeal is a chance to see these issues of context 
properly aired. 

A central argument is that Ker du Pons is situated in a small neighbourhood or 
hamlet of predominantly 1- to 2-storey homes with a mix of styles and 
generally subdued impact either between themselves or viewed from outside 
their boundaries. A sense of the area still being predominantly rural and 
merging outward without shock into the surrounding Green Zone and Coastal 
National Park down the Petit Port valley prevails. The proposed development 
of Ker du Pons cannot be other than an alien intrusion into this environment 
given its size (mass), its high visibility, its placement on the skyline right up 
against the Green Zone and overlooking the Coastal National Park and its 
dominance of the surrounding more modest buildings. 

The Petit Port hamlet may be in the Built-up Zone, but it is not urban. The 
original 2011 application for Ker du Pons was for a block of 4 apartments. As 
we have seen, although the planned internal structure has changed such that 
application 2017/0694 is for a single large house, it is externally virtually 
unchanged since the 2011 application. It is therefore valid to see this as the 
equivalent of an apartment block parachuted in to the Petit Port hamlet: an 
urban scale of building in a rural setting.  

In this context the Pearson-Bidgood review is worth reading in full (see 
Appendix at end of this submission) as it is an even handed, thoughtful and 
professional analysis of the proposed development. However, at this point I 
simply quote from their conclusion: 

The proposals appear to represent over-development in this rural location and 
the urban development form appears misplaced in this rural context.  It is 
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surprising that there is no attempt to provide a more sensitive contextual 
response in this relatively undeveloped and quiet part of the island.   

Whilst the height of the new construction appears to be similar to the existing 
building, the three-dimensional massing and apparent scale of the proposed 
development is much greater and ought to be the determining parameter in 
testing its suitability. The development typology leads to a bulk and scale that 
seems inappropriate in this context. In large part this is due to the rather weak 
response to the natural setting - topography and orientation ought to inform 
the design to a much greater extent… (emphasis added) 

We do not have any difficulty accepting the merits of the detailed architectural 
vocabulary. However while there is a clear finesse in the material palette and 
potential detailing of the proposed buildings this defines a detached and 
‘universal’ elegance rather than a grounded and appropriate vocabulary 
derived from the place. 

This is the nub of the matter. To restate: although the Petit Port hamlet is in 
the Built-up Zone, it is not urban. Indeed, the Built-up Zone is not one, uniform 
type. At Petit Port we have a small, rural settlement in a countryside setting. 
All the local objections to the many applications over the years (all of which 
are essentially variations on the same theme) share the sense that the 
proposed development is too big and of an intrusive design inappropriate to 
this rural location. Everyone who lives at Petit Port understands the nature of 
the settlement in which they live, and I maintain that anyone coming 
objectively to the area would arrive at the same understanding. Furthermore 
there is a strong desire to maintain the quiet, relatively small scale and 
discrete character of the settlement on the part of its residents. It is a desire 
that is in full accord with the Island Plan.  

Further beyond Petit Port hamlet, a further element of the context for the Ker 
du Pons development can be found in other skyline buildings that look down 
on the Petit Port bay and valley. A typical example is shown below. 
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Note that - similarly to the existing building at Ker du Pons - this house on the 
L’Oeillére headland is single story with a dormer in a dark, pitched roof. Once 
again, the alien nature of the proposed design for Ker du Pons in this context 
is obvious to see. 

Recall that Policy GD7 compels the rejection of developments that fail to 
appropriately respond to the “relationship to existing buildings, settlement 
form and character, topography, landscape features and the wider landscape 
setting.” Objective GD1.5 says that new buildings should be appropriate to 
their surroundings, from which they should draw reference in terms of building 
form, mass, height, materials and so on. There is no conceivable way on the 
objective evidence presented here that the Ker du Pons development can be 
said to meet these aims.  

These are Policies and Objectives that qualify the presumption in favour of 
building in the Built-up Area.  

It’s time they were finally applied.  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6. Overlooking and Obscured Views 

I turn now to another set of issues that have been continually downplayed by 
the applicant and by Planning Officers - overlooking and the loss of amenity 
caused by obscuring and spoiling of views. So far I have concentrated on the 
aspect the building presents when seen from the West. However, in terms of 
direct impact on neighbours through overlooking or obscuring of views, the 
greatest impact is from the south and east. The enlarged Ker du Pons house 
(and two associated smaller buildings) “wrap around” the site to a much 
greater extent than the current building. 

The relevant policies here are GD 1.3, which says: 

Development proposals will not be permitted unless the following criteria are 
met such that the proposed development… 
does not unreasonably harm the amenities of neighbouring uses, including 
the living conditions for nearby residents, in particular;  

a. not unreasonably affect the level of privacy to buildings and land that 
owners and occupiers might expect to enjoy; 

b. not unreasonably affect the level of light to buildings and land that owners 
and occupiers might expect to enjoy;  

c. not adversely affect the health, safety and environment of users of 
buildings and land by virtue of emissions to air, land, buildings and water 
including light, noise, vibration, dust, odour, fumes, electro-magnetic fields, 
effluent or other emissions;

It is my contention that the applicant and the Planning department have 
sought to minimise the impact of the proposed development in terms of 
privacy and (in the following section) the adverse effect of the required 
excavation work. 

In terms of privacy, from the south (outside The Old Garage), the existing 
house presents a modest, single-storey gable end (mostly obscured at 
present by an uncut hedge), with a single dormer window in the south facing 
roof.  
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Compare this with the south elevation of the planned building shown below.  
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In the image below I have transferred the outline of the proposed south 
elevation onto a contemporary photograph. 

 

The new property extends considerably further east than the current house, 
with balconies on the first and second floor (marked in red), which will directly 
overlook the Old Garage for almost the entire length of the new house. 
Furthermore, there are also windows on all 3 floors along virtually the full 
length of the (extended) building (marked in blue). Although the ground floor 
may be obscured by the existing hedge, the 2nd and 3rd floors most definitely 
will not. It is worth noting that in these photographs the Leylandii hedge has 
not been cut for a while. Whilst keeping the hedge in some form is a condition 
of the current permit (condition 6), there is nothing to say at what height it 
should be maintained. Given the focus in the Design Statement on the 
spectacular views, it is reasonable to assume that the residents will wish to 
keep hedge tops lower than in their present overgrown condition. 

The current design has sections of 1.8 metre and 1.5m high “privacy glazing” 
but on the plans for the south elevation this only applies to the 2nd floor. It is 
unclear from the plans exactly which section of privacy glazing is at 1.8m, but 
it appears to be a section separating two parts of the balcony and therefore 
not relevant in terms of the south facing aspect. Facing south, the privacy 
glazing is marked as only 1.5m high. The difference is significant, since a 
normal height person will see over a 1.5 m balcony. Indeed the plans helpfully 
feature a figure drawn on the 2nd floor balcony, with their head peering over 
the “privacy” glazing.  

Therefore, whilst this section of privacy glazing will provide some privacy to 
the occupants of Ker du Pons, it will not provide any privacy for nearby 
residents. Meanwhile, the first floor balcony and glazing will overlook without 
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restraint. Once again, Planning appear to have been bamboozled by the 
applicants into believing that the privacy issue has been solved. 

Furthermore, the view from the south (and particularly from The Old Garage 
and Tramonto) will now be severely compromised. Where now there is a 
predominantly rural view, in future the full bulk of the expanded new building 
will be presented. This represents a considerable loss of amenity.  

Similar overlooking problems are caused for nearby Tramonto.  
 

It is particularly hard to work out the exact position of the proposed new 
building and its various levels from this angle so I have erred on the side of 
caution. As in the previous example, black represents the building outline, 
blue represents the glazing blocks along the facade. It is readily apparent that 
there is a considerable overlooking issue at Tramonto, and also a restriction of 
view. It is particularly noteworthy that a currently dark, sloping roof will be 
replaced by a vertical wall of glass on the 3rd floor, blocking out a portion of 
the sky to the north east. 

Overlooking is also an issue from the East. Houses in Petit Port Close that 
abut onto the boundary with Ker du Pons will now face a significantly larger 
building (and two new smaller buildings, one apartment, one garage).  

Below is a typical view from one of the houses opposite Ker du Pons. A long, 
low, predominantly single-storey building is on view with relatively little 
opportunity for overlooking.  
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Contrast this with the planned East elevation below. 
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Referring back to the previous section on “context”, whilst the overall building 
will be no higher (because the ground floor will be excavated), the sense of a 
massive, monolithic block is overwhelming. Once again we see that the 
replacement of a pitched roof occupied by dormers with a (larger) flat roofed 
living block transforms the outlook of the building. There is no sense in which 
this building can be said to fit in with the rest of Petit Port and it will offer a 
completely different, urban aspect for all the neighbours on the eastern 
boundary.  

Returning to the question of overlooking, whilst privacy glazing is marked as 
1.8m on the 2nd floor, this does not include the central stairway. On the 
approved plans for the East elevation this stairway glass is described as 
double glazed and shown as clear. On the other hand, in the Design 
Statement (also an approved document) it is described as opaque. Who 
knows which is right? In any event, the neighbours are left to hope that the 
future occupants of Ker du Pons do not skew towards the tall end of the 
spectrum, as any person over 1.9m will have no difficulty seeing over the 
privacy screens.  

Meanwhile, at night the new house will present far greater light pollution to 
neighbours to the south and the east. All these issues meant that the 
proposed building will indeed  “adversely affect the … environment … by 
virtue of emissions… including light…”  
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7. Excavation Issues 

A final set of issues concerning the development at Ker du Pons is the 
extraordinary volume of excavation that will be required to create the new 
ground floor of the building, and to lower the “garden apartment” and garage 
into the site (both of these detached buildings are mostly below the existing 
ground level).  
 

Very little information is provided by the applicant about the excavation, but it 
will certainly be a massive undertaking. The above section (from the “site 
section” submitted with the 2017 permit) shows the current ground level, the 
new ground level, and the depth to which the building will be excavated. I 
have coloured the area that appears to be earmarked for excavation in blue. 
Across the site the ground level will be taken down by approximately 3 
metres, with a deeper central section to accommodate the ground floor. It 
must be assumed that this will be almost entirely rock, as the typical 
geomorphology of the south west coasts is rocky promontories with sand-filled 
valleys between them.  

This excavation will generate many months if not a year of noise and dust. It 
is of course a matter of subjectivity as to what constitutes “unreasonable 
harm” in regard to “noise, vibration [and] dust”. However, one test might be, 
how many “reasonable” people would want to live next to this kind of work? 
Would you? 

Excavation may also have an effect on the stability of retaining walls between 
Ker du Pons and properties to the east. Neighbours have raised this issue on 
a number of occasions, but have been told by the applicant that all the works 
will be conducted to the highest professional standards, following a full 
structural survey. Unfortunately, there are examples in Jersey where similar 
standards have not protected neighbours. At “Zanzibar” in St Brelade’s Bay, 
excavation up to the boundary wall led to major subsidence in a neighbouring 
property. There have already been problems in the past with subsidence 
relating to the boundary wall on the corner property, number 5 Petit Port 
Close. The sheer scale of excavation at Ker du Pons, which will advance 
close to the eastern boundary, is a matter of considerable and legitimate 
concern to neighbours.  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Conclusions 

Summarising the case to allow this appeal, I make the following points 
concerning application 2019/1187. 

1. The aim of this appeal is to reject application 2019/1187, which has the 
effect of extending permission for 2017/0694 for another 3 years. 
2. Application 2019/1187 is in breach of established planning law, namely 
that “personal circumstances” should never be “determinative” when 
deciding an application. 
3. A major reason offered to approve 2019/1187 is that Island Plan Policy 
GD 3 supports an intensification of development in the Built-up Area. 
However, the current application involves a reduction not an intensification 
in use (although a much larger building). 
4. In practice, application 2019/1187 has the effect of extending a 
development that was first approved in similar form in 2011 until 2023. This 
is a clear attempt to defeat the aims of time limited planning permits. 
5. The applicant has had ample time in which to exercise development 
rights for this property under a succession of related permits. Further 
extensions constitute an abuse of process. 
6. The effect of extending application 2017/0694 for another 3 years will 
be to take it into the jurisdiction of a new Island Plan. This constitutes a 
change of circumstance since the original application. 
7. Approval for 2019/1187 relies heavily on the existing permit 2011/0901. 
However, the application to renew this permit has been withdrawn, 
therefore it can no longer be used to support 2019/1187. 

Summarising the broader case against the development outlined in 
2017/0694, I make the following points.  

1. The application is in clear breach of Island Plan Policy GD 1.1.a, 
concerning the retention of buildings that are in good condition. 
2. The application is in clear breach of Policies GD 1.2.a and 1.2.c which 
are designed to protect the Green Zone and Coastal National Park, 
especially skyline views. 
3. No appraisal of the application against the Countryside Character 
Analysis was undertaken, even though the proposals clearly affect the 
countryside. 
4. The proposed building replaces a 1-storey house with a dormer 
window in a dark, sloping roof, with a 3-storey building made up of vertical 
glass walls.  
5. The vertical walls have the effect of “advancing” the highest level of the 
building closer to the boundary with the Green Zone. 
6. The proposed building will be much more visible from the Green Zone 
and Coastal National Park and will unreasonably affect the skyline views, 
particularly at night. 
7. The application is in clear breach of Policies GD1.5 and GD 7.1 and 
7.2 which requires development to fit in with the surrounding area.  
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8. The area in which Ker du Pons is located is made up of one- and two-
storey homes, none of which is remotely on the scale of 2017/0694. The 
proposed development will “stick out like a sore thumb”. 
9. Although in the Built-up Area, the hamlet at Petit Port is rural rather 
urban in nature, and the proposed development fails to respect this. 
10.The plans are in breach of Policies GD 1.3a, 1.3b and 1.3c, which 
protect neighbours from loss of amenity and overlooking. 

Concluding remarks 

Finally, I emphasise the fact that this application is one of a chain of 
applications that have been made relating to this property that began in 2011 
and now number 11 in total, including various extensions of planning 
permission. Residents of Petit Port have endured 8 years of uncertainty as a 
result of these multiple applications and if 2019/1187 is granted then the 
uncertainty could potentially continue until 2023 - 12 years after the first 
application.  

This multiplication of applications relating to a single site with continual 
revisions and extensions over a long time period constitute an abuse of the 
planning process. It wears down opposition by sheer weight of repetition. 
Applicants with almost unlimited resources can continually lobby Planning 
Officers, devise variations on the same basic application, and repeatedly 
renew applications. Residents on the other hand have lives to live.  

It has taken me more than a week, working full time to put together this 
appeal. It is fortuitous that I happen to have the time available. But the kind of 
scrutiny to which I have attempted to subject this application is properly the 
job of the Planning Department. On this occasion they have failed to fulfil that 
function.  

The applicant has been unable or unwilling to take up multiple permissions 
that have been granted within the legally agreed timeframe. This application 
(2019/1187) should therefore be refused. The early 2017 application will then 
lapse. Hopefully a new application for a smaller scale development, more in 
keeping with its location, causing less damage to the Green Zone and Coastal 
National Park can then be brought forward at such time as the applicant is 
actually able to undertake the development.  
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APPENDIX 1: TEXT OF PEARSON-BIDGOOD REPORT 

Development at Kers du Pons, Le Mont du Petit Port, St Brelade, Jersey 
[Planning Application ref: P/2011/0901] 

This ‘desktop’ Design Review was undertaken by Mark Pearson, Executive 
Director for Regional Design Support at the Architecture Centre, Devon and 
Cornwall.  It was assisted by Juliet Bidgood, an independent design enabler, 
acting to provide a ‘second reader’ in relation to the guidance and helping to 
ensure both the accuracy and objectivity of the report.  Both Mark and Juliet 
are registered architects and have had considerable experience of design 
review in England – in their roles for CABE, the South West Design Review 
Panel, and, for independent local panels in the region hosted by local 
authorities - the formation of these panels has been encouraged, facilitated 
and continues to be supported by the Architecture Centre.  Mark visited the 
site and its surroundings, and both he and Juliet have inspected information 
submitted for approval to the States of Jersey Planning Department. 

It is widely understood that Design Review is best undertaken in the early 
‘pre-application’ stage of a project, when the guidance issued may be more 
readily acted upon, and it is easier to influence the design quality of the final 
project, but it can also be used at any stage - as a test of the merits and de-
merits of the project. We are therefore concerned to be offering our guidance 
at such a late stage, but hopeful that regardless of the outcome of the 
planning decision then our observations will be, in some way, helpful - and 
especially if an alternative scheme is attempted. 

In constructing this independent assessment we note that the Department of 
the Environment in Jersey has established a Design Review Group and we 
are not certain whether this project has been scrutinised by them?  CABE 
guidance1 does not endorse design review to be undertaken by those 
promoting/funding the development nor by those involved in the decision-
making – i.e. determining its planning approval.  We do, however, note and 
commend the general observations that the Design Review Group has made2 
regarding the qualities of successful schemes that they have inspected and 
discussed on the island of Jersey – they are: 

These themes do indeed seem to have strong resonance with our experience 
and what now follows and we will return to these criteria in our conclusions. 

Mark Pearson and Juliet Bidgood 
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The Context – a Rural Part of Jersey 

The characteristic principles of place-making relating buildings to streets and 
spaces and grouping them together in relation to one another is one of the 
most profound and under-lying determinants of the identity of an area.  The 
fundamental character of any development is therefore established by these 
very early considerations of the configuration of dwellings to one another and 
to their setting – it is these qualities that largely determine our perceptions of 
‘urban’ and ‘rural’ environments.   This part of St Brelade is almost entirely 
composed of single dwellings grouped together in different configurations. 

Expanding small settlements in a sensitive and appropriate manner can often 
be assisted by a Character Analysis of the existing Settlement Pattern and 
Development Form and given the encouragement in Jersey planning policy 
for projects to be ‘appropriate to their place’ and ‘locally relevant’ it would have 
been useful to read within the Design Statement about precedent studies from 
the immediate area that may have informed the proposals.  As well as the 
design and layout of St Brelade examples, this may have also provided 
evidence to justify the quanta of development – the characteristic densities 
and intensities of use that also inform the identity of a place.  This too is a 
useful tool in assessing the ‘good fit’ of any proposals with an existing context.  
Unfortunately, we read that the design statement for this project explains that 
the designers regard the context to mean the garden of the house – which is 
clearly a wholly inadequate definition. 

An analysis of the neighbouring housing immediately to the East of the site 
would show that these properties have ‘fronts’ gathered around a shared 
space or Court, whilst their private outdoor space is in the form of side or back 
gardens – some of which face west over-looking the site.   There will certainly 
be other patterns that might have been followed but here, for instance, is one 
that might have been successfully replicated, if a more intensive use of the 
site is desired.  There is very little evidence within the immediate locality of a 
project which arranges a number of dwellings as a ‘complex’ in the manner 
proposed here and therefore this development form seems to represent a 
clear and quite radical departure from the local character for this part of the 
island.  There is just one fairly recent apartment development at the base of 
the hill in Le Petit Port and whilst it certainly has some architectural interest 
and merit it immediately appears to be out of scale with its neighbours and 
rather incongruous within its setting. 
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The Site  

The site is located close to and over-looking the newly-designated Coastal 
National Park, the higher ground on which it sits forms an isthmus of land with 
the Park extending eastwards to either side.  Development will therefore be 
visible from locations within the Park.  The application does illustrate some 
key long distance views, but there are certainly others that may be just as 
important and given the break with tradition that the project represents, it 
would be good to see a more thorough Visual Impact assessment undertaken. 

Whilst orthogonally-projected elevations do accurately compare and describe 
the relationship in profile / silhouette between the roof of the existing dwelling 
and the flat-roofed top storey of the proposed development, this raises 
questions not merely regarding its absolute height.  The traditional pitched 
and hipped roof of the existing building produces a form and scale that helps 
to integrate its mass with the landform.  The cubic massing of the proposals 
especially when observed obliquely (rather than true elevation) will create a 
larger visual impact. 

Also, the roof of the existing dwelling has only modest glazed apertures within 
dormers - producing a relatively ‘dark’ silhouette at night-time whereas the 
upper floors of the proposed façade would be inhabited as living space and 
therefore illuminated in the evenings.  The visual impact at night-time will be 
considerably greater than during the day and we would have liked to see 
accurate computer generated representations of the likely presence after 
dark. 

The site lies at an important point in the landscape where the route to the sea 
at Le Petit Port starts to descend and a view of St Ouen’s Bay begins to be 
presented.  Understanding the particular landscape qualities of the wider 
setting is important for the design. If not undertaking their own Landscape 
Character Analysis the design team could reference the Countryside 
Character Appraisal (1999) undertaken by Land Use Consultants for Jersey in 
developing appropriate proposals.  

Overall we would normally expect to see in the Design Statement some 
explanation of the constraints within which the proposals were being 
developed – this would likely arise from a more detailed analysis and 
evaluation of the site and its boundary conditions, topography, orientation, 
views, etc.   
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The route to Le Petit Port 

In moving from the hamlet on the plateau and descending to the Coastal 
National Park the rural nature of the lane (bounded by a stone wall on one 
side and vegetation on the other) and the valley it occupies provides a ‘bridge’ 
and constitutes an important undisturbed character linking the two places. It is 
significant that this lane below the present access drive to the property is 
shown within the ‘Green Zone’.   Although an important artery it has a rural 
character and is beyond the Boundary of the Built Up Area.  

The introduction of the proposed vehicular access with its attendant retaining 
walls and visibility splays disrupts and undermines this valuable intermediate 
quality of the lane.  Again, some accurate perspectival assessment of the 
Visual Impact of the vehicular access would help to demonstrate what impact 
might be expected.  This entrance may also need to be artificially illuminated 
at night. 

Views form the Main Road returning inland from Le Petit Port will be affected 
and especially at night when the largely glazed eastern façade of the upper 
most apartment will form a brightly illuminated feature within the landscape.  
The perceived remote and tranquil character of this part of the island may well 
be adversely altered.  Light pollution of this sort on the edge of the Coastal 
National Park will certainly start to erode its qualities. 

Access 

Vehicular access is proposed via a newly excavated tunnel entrance from the 
main road but how this is intended to work in practice is not yet clear and a 
number of questions arise. It is difficult to understand the proposed solution 
for access by emergency vehicles - fire tenders, for instance – the entrance to 
the under croft parking area appears to be the only vehicular entrance to the 
site but its restricted height is surely problematic?  Additionally, even if this 
access was of sufficient height and width, presumably the doors / gates will 
need to be secure?    

It is not clear whether the under croft parking will be used by visitors to the 
development or will be reserved for residents. If used by visitors, what would 
be the management and security arrangements for parking or if not where do 
visitors park? Further questions regarding the collection of refuse and 
recycling and the arrival and reception of general delivery agencies presenting 
at the site also need to be considered.  There is a real dilemma in that to 
provide a vehicular entrance or lay-by that is properly adequate to service the 
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development would create further negative impacts on the lane, its character 
and safety.   

The Layout and Form of the Complex 

There is a lack of overall clarity about the relationship of individual dwellings 
to one another, both between those on the site and between those adjacent. 
Consequently the layout of the site generates privacy and over-looking issues 
both between proposed units within the site and in relation to neighbouring 
housing and their private outdoor space. These difficulties have, been partially 
mitigated by the introduction of obscure and frosted glazing but these are 
tactics merely attempting to deal with the consequences of a poor urban 
design.  

Formally the massing of the building on the site relies heavily on excavation 
and the spatial relationship between buildings and the immediate landscape is 
limited. The volume of the building is significant on the site and the massing of 
the main building is largely a horizontal slab with a smaller rooftop block. The 
masonry fins are underexploited as an organising device. 

The layout of buildings and entrances is not very legible. It is difficult to 
understand how the two small houses will be approached and properly 
welcome their visitors. The layout and the orientation of these units seems 
confused – with the front door of unit 7 hidden from view; the plan form of unit 
6 curiously placing the bedroom in a most public position whilst denying 
southerly orientation for the living spaces.  Since these units are not able to 
gain sea-views the space between them and the main block could be used as 
a shared forecourt, with all front doors gaining access from it.   If this were to 
be achieved then the back gardens of the small houses could abut directly 
those of the existing houses to the East.  This would make for a more secure 
layout.   

The buildings do not each play a part in an overall approach. For example the 
privacy of the small houses is affected by the apartments that overlook them 
from both East and West sides. They also have limited long distance views to 
enjoy. 
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The Architectural Language – Materials, Proportions, Constructional Detail 
and Finishes 

The materials used in the elevations are glass and pink granite with precast 
concrete overhangs. The facades are quite rigorously ordered with strict 
proportions and strong rhythms.  The granite is used both as a smooth rain-
screen cladding over structural columns (and in facing some secondary walls) 
and also provides the appearance of a load-bearing construction where acting 
as the material for the ‘fin’ walls that dissect the building.  As has been noted, 
some of the glazing is obscure or frosted where privacy is a potential problem.  
This restricted palette could provide a sophisticated appearance composed of 
good quality materials.   

Detailed design will follow later and the aesthetic success of the construction 
will rely upon careful handling in addition to a firm adherence to the stated 
palette. There is good potential if detailing is handled with care. However the 
architectural vocabulary proposed could perhaps be connected in some way 
with its context.  The buildings that neighbour the site are much more 
conventional and humble in their construction and whilst granite does seem to 
be a relatively common constructional material in random rubble walls, it is not 
used in this form.  

Landscape Proposals 

The proposals entail significant changes to the landscape on the seaward 
side of the residences.  This extends westwards into the Green Zone beyond 
the limit of the ‘Built Up Area Boundary’ for the settlement.  Improvements to 
the external space in this part of the site would certainly be welcome, but 
prominent – the nature of any proposals would need to be informed by a clear 
understanding of the site in its landscape setting.  There are distinctive groups 
of pine trees and other forms of native vegetation that might provide clues and 
inspiration to create a locally distinct landscape proposal here approaching 
the edge of the Coastal National Park.   

A detailed proposal for the landscape design should be determined at this 
stage and not left as a ‘reserved matter’ – not least since the location of 
retained spoil from the excavations will affect fundamental matters such as 
levels and the new landform.  Whilst the current illustrative plan seems to 
introduce quite a considerable number of new trees, we wonder how likely it is 
that this will be the final outcome – given that these, full grown, will be 
obstructing highly desirable views? 
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Design and Sustainable Development 

There is no doubt that constructing the project will be carbon intensive and 
use considerable resources and energy – demolition of the existing buildings 
(which, in passing, seem to have no outward signs of dilapidation), excavation 
and removal/re-grading of spoil, the embodied energy of new construction – 
carbon-intensive materials and components and non-local sourcing means 
that the development will have a comparatively large carbon footprint. 

The approach to sustainability is not integrated in the design. The orientation 
of the buildings does not seem to be informed by anything other than 
maximising the frontage with a view towards the sea.  More responsible 
passive design might take advantage of the southerly aspect available on the 
site to use solar gain to reduce winter energy loads, whilst summer cooling 
loads might be mitigated by natural shading of heavily glazed facades that 
might otherwise over-heat.  Minimising the energy demand required for 
supplementary heating and, potentially, cooling seems not to have been 
considered as a generator in evolving the form of the building. 

It is recommended that to achieve energy efficient design the first priority is to 
minimise fabric losses rather than invest in renewable energy generation only 
for this investment to be wasted. Fabric energy losses through the highly 
glazed elevations will inevitably be high and whilst this may, in part, be 
compensated by super-insulating opaque elements of the construction 
elsewhere, comfort conditions will be more difficult to achieve / control, with 
higher fluctuations in the diurnal temperature range to be expected.  It is 
difficult to understand why so much glazing has been included – to only then 
specify large extents of it as being obscure or frosted – when a more 
insulating fabric could be substituted? The opportunity to use the large fins as 
thermal mass or super insulated fabric has also been overlooked.  

There seems to be very little consideration of active mechanisms for capturing 
and utilising solar energy.  Solar thermal or photo-voltaic systems might have 
been considered.  It is very positive to see that ground-source heat pumps are 
being deployed, but as highlighted here more cost effective measures should 
be contemplated in the first instance. 

Conclusions 

The proposals appear to represent over-development in this rural location and 
the urban development form appears misplaced in this rural context.  It is 
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surprising that there is no attempt to provide a more sensitive contextual 
response in this relatively undeveloped and quiet part of the island.   

Whilst the height of the new construction appears to be similar to the existing 
building the three-dimensional massing and apparent scale of the proposed 
development is much greater and ought to be the determining parameter in 
testing its suitability. The development typology leads to a bulk and scale that 
seems inappropriate in this context.  In large part this is due to the rather 
weak response to the natural setting - topography and orientation ought to 
inform the design to a much greater extent and especially if a low carbon and 
low energy project is to be achieved.  

The formal character seems to be generated neither from; the relationships 
between buildings, between buildings and landscape, the existing context and 
its vernacular roots nor from the environmental agenda and the physical 
opportunities that this site presents to pursue that.   

We do not have any difficulty accepting the merits of the detailed architectural 
vocabulary. However while there is a clear finesse in the material palette and 
potential detailing of the proposed buildings this defines a detached and 
‘universal’ elegance rather than a grounded and appropriate vocabulary 
derived from the place. 

Excavation of the car park is a heavy-handed and carbon intensive means of 
maximising (rather than optimising) the development potential of the site. This 
also leads to some unresolved practical issues such as access for fire fighting 
and for others needing to visit and service the development.  We are 
concerned that once these access arrangements have been fully resolved 
then the solution will constitute a considerable change in character to the road 
below at the beginning of the route down to the sea. 

We are concerned that there is insufficient evidence to judge the impact that 
this proposed development might have in visual terms from all public 
viewpoints and from within the Coastal National Park. The visual impact 
particularly at night-time should have been carefully modelled and used to 
inform the design process.   

We would like to see much closer analysis of the context and the character of 
not just buildings but the development form that makes up the distinctive 
identity of this part of Jersey.3  It would not be necessary to replicate historic 
examples in every detail, but the typological arrangement of rural buildings in 
small groups along lanes or perhaps clustered around courtyards would be a 
more logical starting point for an alternative proposal.  It does not, in itself, 
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predict the architectural expression, which could in fact be contemporary or 
modern and quite possibly not dissimilar to that proposed.  A finer grain and 
more conventional layout would, however, provide greater opportunity to 
sensitively integrate new development both within the landscape and in 
relation to the existing community.  In so doing a more passive solution to 
achieving sustainable development might be obtained, and a large excavated 
basement car park and its access might be avoided. 

In our final analysis, it is only the first of the Design Review Group’s five 
criteria (cited in our introduction) that seems to be satisfied.  The project is 
relatively ‘simple’ and does represent a ‘clear exposition of a single design 
philosophy’.  In our estimation, the other four parameters do not seem to have 
been met by the current proposals. 

!  
1 Design Review: Principles and Practice; CABE, 2009 
2 Supplementary Planning Guidance: Planning Advice Note 4 – Design 
Statements, States of Jersey, 2006 (p.5) 
3 The States of Jersey “Design Guide” sets out a useful framework for ‘Site 
Appraisal’ (see p.15) 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Appendix 2: Correspondence with Mr Peter Le Gresley 

-----Original Message----- 
From: Jonathan Renouf [mailto:jonathan@jonathanrenouf.com]  
Sent: 15 November 2019 18:00 
To: Peter Le Gresley <P.LeGresley@gov.je> 
Subject: Renewal of planning applications 
  
Dear Mr Le Gresley, 
I am writing to seek clarification regarding planning policy towards 
applications to renew existing planning permissions. This request has been 
brought about by conflicting advice that we have received in connection with 
various applications to renew permissions for a site in St Brelade (Ker du 
Pons: 2019 1187-1190). 
When the time limit for planning permissions was reduced from 5 years to 3 
years in 2017, there was a link to supplementary planning guidancehttps://
www.gov.je/News/2017/Pages/PlanningPermissionTimeLimitChange.aspx. 
This link is non functional. Is there supplementary planning guidance in 
existence that deals with renewal of planning applications, and if so, where 
may I find it? If not, what happened to the original guidance? 
Separately I have been told that the policy is: "You can apply to change the 
time limiting condition, however we’ll assess it against the policies and law in 
force at the time of the current application as well as any changes in 
circumstance since the original permission was granted.” Is this official policy, 
and if so where can I find it? 
Despite this apparent position, people objecting to the Ker du Pons 
application to renew planning permits have been told that can effectively be 
treated as a new application, and therefore objections can be made on any 
grounds relevant to the original plans. This is obviously in contradiction to the 
preceding advice, which would suggest that there have to be changes in 
circumstance in order to object to an renewal. 
A clarification of policy would be exceptionally helpful. 
Yours sincerely, 
Dr Jonathan Renouf 

On 18 Nov 2019, at 09:12, Peter Le Gresley <p.legresley@gov.je> wrote:
Dear Dr Renouf - thank you for the email. 
  
There is no current advice on the website regarding a renewal of planning 
permission. 
  
I have read your email carefully and think that you have been advised 
correctly – the points to which you have referred are not mutually exclusive.  
Allow me to explain. 
  
Planning permissions are 'renewed' by applying to vary the standard condition 
attached to the permission which governs the time limit.  This is a de facto 
application for planning permission – the logical outcome of a positive 
decision on such an application is that planning permission is granted (again) 
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for a further period.  So, in Jersey’s transparent planning system, it must 
follow that any person who wishes to comment on such an application is able 
to do so, in the normal manner.  They may raise whatever issues they wish … 
and the decision-maker must take those points into account in their decision. 
  
It must also be the case that any decision on such an application is made on 
the basis of the material planning considerations which exist at the time, 
namely the Island Plan, plus any other matters.  Clearly, the fact that planning 
permission had already been granted is a significant material consideration.  
But the significance of such a permission could diminish overtime, particularly 
if circumstances changed (say, a new Island Plan was adopted). 
  
I hope that this helps 
  
  
Kind regards 
  
Peter 
  
Peter Le Gresley | Director of Development Control 
Growth, Housing and the Environment, States of Jersey 
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